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April 3, 2002

Mr. David P. Boargers
Secrotary .
Fedaral Encrgy Regulatory Cornumission
888 First Stront, N.E.

Washingtun, D.C. 20426

L1. Colone! Glen R. DeWillie

U.S. Army Corps of Engincers, Buffalo District
1776 Niagara Street

Buffalo, NY 14207

Re: Millenniy i ,
FERC Docket No.: CP98-150-000; CP98-151-000
COR/Buitalu: 97-320-0003 2)
COE/NY: 1999-00640

Desr Mr. Boergers and Lt. Calonel DeWillle:

Following recent commuuication with the U.S. Army Corps of Engincers tegarding the sbove refercnced
project, the New York State Depastruant of Swste (DOS) wishes to inform you thal it is prescntly reviewing the
information subminted by Millennium regarding blasting in Haverstraw Bay and inay, if necessasy, request
Millenniwmn to provide # blasting plan, prior to ixsuing the federal consistency determination under the Coastal Zone
Management Aot )

The time period for completing oonsistency review has boen extended by mutual agreement of the applicant
and the Department. Specificslly, on Scptember 11,2001, Millennium and DOS exchanged letters agreeing to cxtend
(he time for DOS ta render ita consistency determination. :

The new NOAA coastal consistency regulations, which became cffcctive January 8, 2001, provide for sych
extensions:

15 CFR § 930.60 Comunencement of Stste gency review.

((3) State agencies and applicanu (and persons under subpart E of this part) may mutually agree to stay the
consistency timeclock or cxtend the gix-month review period. Such an sireemont shall be in writing end shy])
be provided to the Fedeial agoncy. A Federal ageacy shall not prosume State agency concurrence with
an activity where such an agreement exists or where a State agency's review period, uader Paragraph
(a)(1)(X) of this section, has not begun. (Emphasis added.)
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Bascd on the extansion sgrecment, no federal agency, including the Corps of Engincers aad FERC, can issue a final
decision withotit 8 prior consistenoy determination end may not presurne conourrence where the consislenoy time
clock has been cxtended.

The oxtension agresment between DOS and Millennium was predicated on teceipt of the Final
Environmenta] Impact Staternent on the proposcd project, barring any “other project changea which may have cffects
upon the coastal zonc of New York State.” Shortly after the FEIS was delivered, Millennium, on Ostober 1 1, 2001,
proposed project changes involving undarwater *“blasting™ in the castern-most 400 feet of Haverstraw Bay.

The US Army Corps of Bngineers advised Millennium that since this was new project information, which
was not addreased In the Fingl Bnvironmenus! Impact Statement, & complete description of the proposed blasting plan
and other delails, including s justification for the blesting, were necessary. In # letter dated December 14, 2001,
DOS advised Millennium’s attorneys that becsuse of the reoeipt of new informstion regarding “blasting” in
Haverstaw Bay the cansisicnicy review would not be completed with 30 to 60 days after Teceipt of the FEIS, becausc
the blasting constituted 1 “prujec( vhange which may have effects upon the coastal zone of New York Sate.” We
noted that blasting is a project change which will likely heve a significant sdverse effest on the sensitive squatic
cnvironment and significant coustal fish and wildlife habital in Havorstraw Bay. In furtherance of the Army Corps
requent to fumish specific itome about the proposed blasting,. DOS requesicd ‘Millennium to provide the same
infoumation to thiv agency,

In its Interim Order, datcd Decernber 19, 2001, FERC quthorized Millennium’s proposal, subjcct o
condltions. Among thesc conditions was (hat “Millennium cannot be constructed until it receives » consistoncy
determination from NYS DOS." (Interiru Order, page 58) FERC scknowledged in its Interim Order that the blasting
is “now information™ requiring a modificstion of the work planned for the Haverstraw Bay crossing and consultation
with this agancy snd other state and federal agencics. Due to Millonnium's lste notification to the Army Corps and
this agency of its intention to conduct blasting in Haverstraw Bay, FERC required Milleanium to oertify whether
blasting in the significant habitat is eonsistent with the NYS CMP. FERC stated that *[T)hc potential blasting will
slso affect the ongoing permiiting process for the COE ... snd the New York State Department of State.”

Millennium’s attormneys, in a letter dared February 6, 2002, provided DOS with oopies of corrcspondence to
the New York Department of Environmentsl Conservation, which generully described Millenniun's underwater
blasting plans and promnised that Millennium “will submit 8 blasting plen to the Depariment [of Enviranmental
Conscrvation] for its review and approval” st the time the 401 Water Quelity Certificstion is ausnded. Among other
things, the blasting plan “will define spacing, hole diameter, hole pattarns, charge size and stemming procedures to
mitigatc the presswe wave jgencrated by the blasting,” 1t will also identify potential mitigation measures to protect
fish and wildlifc in the DOS designated and regulsted Haverstraw Bay hebitat.

Attached (0 the correspondence was a capy of a 150 page Army Corps's report entitled “The Bnvironmental
Bffects of Underwater Eaplosions with Mcthods to Mitigate Impacts” (Kecvin, Hompen, August 1997), That report
described numerous adverse impacts to fish with swim bladders and other aquatic life, together with some potentially
mitigating messures. While it analyzcd the generic impscis from underwater blasting, the report did not focus on
the biologically diverse Haverstraw Bay or the threatensd or endangercd species uting or dependent upon the habitas,
Momoverr, t}:eh report begins with 20 pages of studies reforenced which deal with the cffects of explosives on various
speeies of figh.

On February 19, 2001 DOS and Millennium representatjves met to disouss the proposed blasting in
Haversuaw Bay. Thereafier, by letter dated February 22, 2002, Millcaniuimn's sitorney’s expreseed their opinian that:
*...DOS now has all of the information that it needs rogarding the Millennium project to make its decision ye the
consgistency of the Millennium Pruject with the CMP.*
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DOS respunded with it own letter, dated March 1, 2002, indicating that the agenoy “is currently wnalyzing
the docurnents you submitted, including the [1997) U.S. Army Corps underwater blasting report. We expeot that
within several wecks we will kimow whother the information subtnitted is adequate for consisiency review purposes
or whether we too will need to revicw the site-specifio blasting plan you are preparing for other agencics.”

In the meanwhile, on March 8, 2002, DOS reocived copies of outtespondence to FERC from the Nationsl
Marine Fisherics Service, which indicated that NMFS has reinitistod projeot review due the potential effect of
blasting in Haversuaw Bay on fedeially endangered speries and essential fish habitats end requasted further
coordination with FERC tw analyze potentia) cifects. - .

Millennium’s attomoys sent another letter to DOS daicd March 14, 2002 in which it sdmitted:
“Millenniutmn, nevertheless, reoognizes that the possible need for a limited amount of blasting in the Hudson
River was not addressed until recently in Millennium's submissions’s to DOS, regrets that oversight, snd

renews its commitment to provide DOSB with full and coniplcls inforinstion on all aspects of the Millennivm
Project that are subject to review by DOS.”

Por the foregoing reasons, DOS believes it neccssary to carefully revicw ell informution and dats submitted
to date.

If you have any questions, plesse feel frec 10 cantsct me,
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